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INFORMATION 


FOR 


ROBERT GEDDIE junior, Merchant in Cu- 
par in Fife, and RoBERT MAckIN- 
TOSH, Eſquire, Advocate, 


4 A 1 


GEORGE DEMPSTER, Elq; of Die 


HE Diſtrict of Burghs, compoſed of the Towns of 
Perth, Dundee, St. Andrews, Cupar in Fife, and Forfar, 
was repreſented in the laſt Parliament of Great Britain 
by Mr. Dempſter of Dunichen. 

Mr. Mackintoſh had a Connection with moſt of theſe Burghs, 
and, in ſome of them a conſiderable Intereſt ; and, being de- 
firous to ſerve his Country in Parliament, he declared himſelf a 
Candidate in the End of. laſt Summer. 

This Declaration alarmed Mr. Dempſter, and the Progreſs which 
he ſaw his Opponent making in the Burghs, induced him raſhly 
to reſolve upon Meaſures in ſupport of his Intereſt, which, it is 
hoped, he never would have reſorted to, had not his Eagerneſs 
prevented him from coolly reflecting how improper and uncon- 
ſtitutional a Part he was about to act. 

In what Manner Mr. Dempſter proceeded in the other Burghs, 
it is not hwyyus loc: to enquire ; it is his Conduct in the Town of 
Cupar alone to which the preſent Proſecution relates. 

Upon his Arrival at that Town, he immediately diſcovered, 
that, without. having Recourſe to Bribery and Corruption, he 
could have no Expectation of procuring the Voice of the Burgh 
in | his favour, or of introducing into the Magiſtracy and Council, 

at 
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at the laſt annual Michaelmas Election, ſuch a Set of Magiſtrates 
and Counſellors for the preſent Year, as would ſecure ro him a Ma- 
jority of Votes in the Election of the Delegate to be appointed by 
the Burgh for chooſing a Burgeſs to repreſent the Diſtrict in the 
next enſuing Parliament, he therefore reſolved to reſort to this Me- 
thod of Solicitation, and his Offers were ſo high as to have Influ- 
ence upon ſeveral Members of the Council, though others, who 
were poſſeſſed of more Virtue, reſiſted every Attempt that was 
made to corrupt them. Ys 

Although Mr. Dempſter endeavoured to conceal, as much as 
poſſible, the illegal Practices which he was thus carrying on, they 
were too general to remain ſecret, the Conſequence whereof was, 
that, upon an Application to the Sheriff of the County, a War- 
rant of Commitment was granted againſt him, and he was obliged 
to find Bail to ſtand Trial for his Offences. | 8 

Mr. Geddie was, at that Time, eldeſt Baillie of the Burgh, and, 
as he conſidered it to be his Duty to protect its Freedom and Inde- 
pendency, and to ſecure the Morals of its Inhabitants from being 

corrupted from ſuch Practices in Time coming, he early reſolved 
to bring Mr. Dempfter to publick Juſtice; and Mr. Mackintoſh, 
who was choſen a Counſellor at the laſt Michaclmas Election, and 
was put upon the Leet for being Provoſt, heartily concurred with 
him in the intended Profecution. 75 

Criminal Letters were accordingly raiſed at the Inſtance of Mr. 
Geddie and Mr. Mackintoſh, with the Concourſe of his Majeſty's 
Advocate, and were executed againſt Mr. Dempſter upon the 21ſt 
of November laſt. 

It was natural to expect that Mr. Dempſter, had he been con- 
ſcious of his Innocence, would have ſought the earlieſt Opportu- 
nity of juſtifying himſelf, but, inſtead of doing ſo, he 'thought 
proper to prefer a Petition to the Court, upon the 26th of Novem- 
ber, in which, after inſiſting that his Privilege as a Member of 
Parliament exempted him from the Neceflity of granting Bail to 
ſtand Trial, he prayed your Lordſhips to. fiſt all further Proceed- 
ings upon the Criminal Letters raiſed againſt him during the Seſ- 
ſion of Parliament, that he might not be further moleſted or hin- 
dered in the Attendance of his Duty in Parliament, and that che 
Privileges of that moſt Honourable Houſe, whereof he was a Mem 
ber, might not be violated or infringed in his Perſon. 
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Upon this Petition your Lordſhips were pleaſed to pronounce 
the following Deliverance on the 26th of November laſt: The 
« Lords Juſtice Clerk and Commiſſioners of Juſticiary having con- 
« Gdered the foregoing Petition, they appoint the ſame to be inti- 
© mated to Robert Geddie and Mr. Robert Mackintoſh, the two 
« Complainers, mentioned 1n the foregoing Petition, or either of 
% them, or to their known Council or Agent, by delivering an ex- 
& act Copy of the ſaid Petition, and this Deliverance thereon, to the 
« {11d Parties, Council, or Agent, and ordain them to put in their 
« Anſwers thereto within forty-eight Hours after ſuch Service, with 
Certification.“ 

In obedience to this Appointment, Anſwers were put in by the 
Proſecutors, and, upon adviſing Petition and Anſwers, and hear- 
ing Council upon the Queſtion of Privilege, your Lordſhips were 
pleaſed, upon the 7th of December laſt, to pronounce an Interlo- 


cutor in the following Terms: The Lords Juſtice Clerk, and Com- 


* miſſioners of Juſticiary, find, that this Court can iſſue no War- 
* rant for apprehending the Perſon of George Dempſter, Elq; Mem- 
“ ber of Parliament, nor for compelling him to find Bail to ap- 
« pear and ſtand Trial upon the Criminal Letters mentioned in 


« the ſaid Petition, during the fitting of Parliament, or within the 


« Time of Privilege, and therefore declare they will adjourn the 
« Diet of the ſaid Criminal Letters, from time to time, during the 
« Continuance of ſaid Privilege.“ 2] 

And, of the fame Date, your Lordſhips pronounced another In- 
terlocutor, in the following Terms: The Lords Juſtice Clerk, and 
« Commiſſhoners of Juſticiary, having conſidered the foregoing 
© Reſolution of Court, continue the Diet at the Inſtance of Ro- 
„bert Geddie, and Mr. Robert Mackinto/h Advocate, with Conſent 
of his Majeſty's Advocate, againſt George Dempſter of Dunichen, 
Eſq; Advocate, till the ſecond Monday of March next to come, 
e and ordain Parties, Aſſizers, Witnelles, and all concerned, then 
„ to attend, each under the Pains of Law.” 

Againſt theſe Interlocutors, and another Interlocutor of 14th De- 
cember, not neceſſary to be here ſtated, the Proſecutors entered an 
Appeal to the Houſe of Lords, and, upon the 7th of March laſt, that 
Right Honourable Houſe pronounced the following Judgment : 

+ Upon Report from the Lords Committees, to whom it was re- 
= ferred to conſider, whether the Appeal, wherein Robert Geddie 
“junior, Merchant, and Robert Mackintoſh, are Appellants, and 
* George Dempſter, Eſq; and Chriſtianus Adamſon, are Reſpondents ; 

being 
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being an Appeal from two Interlocutors of the Court of Juſticia- 
ry in Edinburgh, of the 7th of December 1767, and alſo another 
Interlocutor of the ſaid Court of the 14th of December 1767, be 
properly brought : It is ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, that the Petitioners do, by 
themſelves or Agents, attend the Court of Juſticiary on Monday 
next, being the Day to which the Diet is continued by their ſe- 
cond Interlocutor, bearing Date the 7th December laſt ; and, in 
caſe the Declaration in their firſt Interlocutor, bearing Date the 
ſame Day, ſhould be pleaded as a Bar to the due Courſe of Juſ- 
tice, then, that the Petitioners do apply to the ſaid Court, to re- 
conſider whether they were authoriſed by the Common or Statute 


Law of the Land, to take Cognizance of the Subject-matter, 


and to make ſuch Declaration. And it is further ordered, that 
the {aid Court be at liberty to proceed notwithſtanding the ſaid 


* Appeal.” 
The Proſecutors accordingly appeared upon the ſaid 14th of 


March by their Council; but Mr. Dempſter not having then arriv- 
ed in Scotland, your Lordſhips adjourned the Diet till Friday the 


18th of the ſame Month. 
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Mr. Dempſter having appeared upon that Day, the Council for 


the Proſecutors moved the Court, that the Criminal Letters might 
be called, and the Trial proceed. 


To this Mr. Dempſter anſwered, © That in moving a Plea of Pri- 


vilege, he had never any other intention but that he might not 


be obſtructed in his Attendance in Parliament, which he conſi- 
dered as a Duty ſuperior to that of every other Kind; ; that this 
Reaſon had now ceaſed, and therefore, although it was his Opi- 
nion, and he could plead, that Privilege of Parliament extended 
to every Caſe, except Treaſon, Felony, and Breach of the Peace, 


ſtill he did not deſire to reſt upon any ſuch Defence, but was 


willing to go to Trial, in ſuch Time as the Court ſhould direct, 
having due Conſideration to the Conveniency of all Parties con- 


cerned.” 
Upon this your Lordfhipe pronounced the following Interlocu- 


tor: The Lords Juſtice Clerk, and Lords Commiſſioners of Juſ- 
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ticiary, having conſidered their Interlocutor of the 7th of De- 
cember laſt, with the Judgment of the Houſe of Peers of the 7th 
of March current ; and what 1s before repreſented, in reſpect the 
Defender does not inſiſt on his Plea of Privilege, as ſuſtained by 


10 ſaid 
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«* ſaid Interlocutor, find there is no Place in this Caſe to reconſider 
« the Ground of the ſaid Interlocutor ; but, in reſpe& of the ſaid 
„judgment of the Houſe of Peers, they declare that the ſaid In- 
« terlocutor ſhall be no Precedent to any ſuture Caſe of the like 
Nature, and that the Matter ſhall be open to the Conſideration 
© of the Court upon any ſuch future Caſe, in the ſame Manner as 
© if the ſaid Interlocutor had not paſt.” 

The Criminal Letters were then read, and Mr, 'Dempfter having 
denied the Charge therein contained, his Council repreſented, that 
e as neither Mr. Robert Mackimto/þh, nor Mr. Geddie, the private 
e Proſecutors, were preſent in Court, nor any Certificate nor legal 
Evidence given of their being unable, by Indiſpoſition, to at- 
e tend, the Diet ought to be deſerted, the Pannel being precluded 
„ from their Oaths of Calumny, which he had a juſt Title to de- 
* mand in this Proſecution ; and that iI 8th December 1727, the 
„Diet was deſerted on the ſame ObjeQion againſt Campbell and 
„% Ewing, then private Proſecutors.” 

To this it was anſwered, that the Objection ought to have been 
moved in initio litis; that it was underſtood that the Trial was not 
to proceed at that Diet, and that, againſt next Diet, if the Pannel 
pleaſed, he might have the Proſecutors Oath of Calumny ; upon 
which another Interlocutor was pronounced in the following Terms: 
* The Lords Juſtice Clerk, and Commiſſioners of Juſticiary, con- 
% tinue the Diet at the Inſtance of Robert Mackm!o/h, Eſq; and 
* Robert Geddie, with Concourſe of his Majeſty's Advocate, againſt 
„George Dempſter, Eſq; till Monday next, at Twelve o'Clock at Noon, 
« in this Place, and ordain the Proſecutors then to attend perſonal- 
* ly in Court, and the Pannel, Witneſſes, and Aſſizers, then to at- 
„ tend, each under the Pains of Law.“ 

The Court having met upon Monday the 21ſt, in terms of the a- 
bove Adjournment, Mr. Geddie appeared, and offered his Oath of 
Calumny; but it was again moved upon the Part of Mr. Dempſter, 
that as Mr. Alachintoſh had not appeared, the Diet, in fo far as re- 
ſpected him, ought to be deſerted ; but the Reaſons of Mr. Mac- 
kinto/h's Abſence having been ſet forth in a Petition, your Lord- 
ſhips pronounced the following Interlocutor : © The Lords Juſtice 
„Clerk, and Commiſſioners of Julticiary, having conſidered the 
* foregoing Petition, and the Motion made for the Pannel, find 
there is ſufficient Reaſon given to excuſe Mr. Mackinto/h's Ab- 


* ſence at this Diet, and therefore find the Trial may now proceed; 
B but 


e but ordain Mr. Mackintoſh t to appear perſonally in Court at the 


next Diet, to which this Trial ſhall be adjourned.” 

Council were then heard upon the Competency and Relevancy of 
the Criminal Letters, upon which another Interlocutor was pro- 
nounced, of the fame Date, in the following Terms: Parties Pro- 
* curators being heard at great Length, the Lords Juſtice Clerk, 
% and Lords Commiſſioners of Juſticiary, ordain both e 


give in to the Clerk of Court Informations upon the Debate, the 


„ Proſecutors to give in theirs againſt the ſecond Day of May next 
to come, and the Pannel to give in his againſt the ſecond Day 
of June next to come; continue the Diet againſt the Pannel tilt 
that Time, and ordain Parties, Aſſizers, Witneſſes, and all con- 
“ cerned, then to attend, each under the Pains of Law.” 


.In obedience to this Appointment, the preſent Information is 


humbly offered upon the Part of the Proſecutors. 

Before conſidering the Arguments which were maintained upon 
the Part of the Pannel, againit the Competency and Relevancy of 
the Criminal Letters, it will not be improper to ſtate ſhortly to 
your Lordſhips the Subſtance and general Import of theſe Let- 
ters. 

The Major Propoſition is expreſſed in the following Words: 
& That whereas, by the Laws of this Realm, every Act of Bribery 


and Corruption, and particularly, by the Laws and Conſtitution 
„of this Realm, all corrupt and illegal Practices in the Election 


„of Members to ſerve in Parliament, or to influence, procure, 


« or bring about the ſame, or in any other Election, whereby the 


« Election of a Member to Parliament may be influenced, pro- 
“ cured, or brought about in a corrupt Manner, and by Means of 
„ Bribery and Corruption, or the corrupting, or attempting to 
corrupt, directly or indirectly, by any Gift or Reward, or by 


% any Promiſe, Agreement, or Security for any Gift or Reward, or 


& by any Offer of Money, either in Specie, or in Bank- notes or 
„Bills, or of any other good Deeds, any Perſon or Perſans, to 


& give his or their Vote or Votes, or to forbear to give his or 


their Vote or Votes in any Election of a Member to ſerve in 
Parliament, for any Burgh, or Diſtrict of Burghs, or in any 


„Election of a Delegate or Commiſhoner from any Burgh, to 


“ choole a Member of Parliament for the Diſtrict to which it be- 
* longs, or in the Election of publick Officers and Miniſters of 
* the Law, Magiſtrates and Rulers, who are intruſted with the 

* Adminiſtration 
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« Adminiſtration of Juſtice, and veſted with Power, Authority, 


uriſdiction, and Government over their Fellow- ſubjects, eſpe- 
cially Magiſtrates and Counſellors of any Royal Burgh ; which 
Magiſtrates and Counſellors, beſide their other legal Yowers, Au- 
thority and Juriſdiction, by Law are intitled to vote in the Ele- 
Rion of the Delegate or Commiſſioner for the Burgh, for chu- 
ſing the Member to Parliament, who repreſents the Burgh, ARE 
Crimes of a heinous Nature, and ſeverely puniſhable, the more 


eſpecially, when ſuch Acts of Bribery and Corruption, or At- 


tempts to bribe and corrupt, are practiſed and committed by a 
Member of Parliament, whofe Duty it 1s, in a particular Man- 
ner, to diſcourage and diſcountenance all ſuch illegal Practices.” 
The Minor Propoſition, in which the particular Facts offered to 


be proved are contained, ſets forth, that the ſaid George Dempſter, 
Eſy; after declaring himſelf a Candidate to repreſent the Diſtrict, 
of which the Burgh of Coupar in Fife is one, in the next Parliament 
of Great Britain, did, by himſelf, or by others employed by him, 


corrupt, or attempt to corrupt, by Gitts or Rewards, or by Pro- 
miſes, Agreements, or Securities, for Gifts or Rewards, a Num- 
ber of the Members of the Town-coancil of the ſaid Burgh of 
Cupar in Fife, elected at the annual M chaelmas Election in the 
Year of our Lord 1766, who were the Electors, or had a Voice 
in the Nomination and Election of the Countellors and Magi- 
ſtrates for the preſent Year, from Michaclmas 1767 to Michaelnas- 
1768, and of the Deacons of Trade in the ſaid Burgh, elected 
at the laſt annual Election, who thereby came to have a Voice 
in the Election of the Magiſtrates for the preſent Year, to elect- 
or appoint particular Perſons into the Offices of Magittrates and 
Counſellors of the ſaid Burgh of Cupar in Fife, for the preſent. 
Year, or to elect or appoint into the ſaid Offices ſuch Perſons as 
he deſired, or were, or as he thought, were, devoted to his In- 
tereſt, or would ſerve his Views, and not to name or appoint 
particular Perſons, becauſe they were not, or he thought they 
were not, devoted to his Intereſt, and would not ſerve his Views; 
and alſo, by the like unconſtitutional Means, corrupted, or at- 
tempted to corrupt, ſeveral of the Perſons who he imagined 
would be named Counſellors for the preſent Year, to give their 
Votes for the fame Set of Magiſtrates; and likeways, bv the 
ſame Gifts, or Rewards, or Promiſes, Agreements, or Securities 
for Gifts or Rewards, did corrupt, or endeavour to corrupt, 

| +* Numbers-- 


© Numbers of the Members of the Council for the preſent Year, 
* to give him their Intereſt in the Choice of the Commiſſioner or 
„ Delegate to be appointed by the ſaid Burgh of Cupar in Fife, 
“for the electing a Member of Parliament for the ſaid Diſtrict, 
“ in any Election that might occur during their Continuance in 
* Council.” It then proceeds more particularly to mention a 
Number of different Perſons alledged to have been corrupted, or 
to have been attempted to be corrupted, by Mr. Dempſter, or other 
Perſons employed by him, for the Purpoſes aforeſaid ; and men- 
tions a Number of particular Circumſtances relative to ſome of 
the Perſons ſo named ; after which it concludes with the follow- 
ing Words: At leaſt, the ſaid George Dempſter above complained 
upon, is guilty, Actor, Art and Part of the Crimes of Bribery 
* and Corruption before mentioned, or of Attempts to bribe and 
“corrupt, and of the illegal and corrupt Practices before mention- 
ed, for the Ends and Purpoſes before written.” | 

Such being the Nature of the Major and Minor Propoſitions, 
the Criminal Letters conclude as follows: All which Facts, or Part 
„thereof, or that he, the ſaid George Dempſter, is Art and Part of 
all, or one or other of the foreſaid Crimes, being found proven 
* by the Verdict of an Aſſize, before our Lords Juſtice General, 
5 Juſtice-Clerk, and Commiſſioners of Juſticiary, in a Court of 
* Juſticiary to be held by. them, within the Criminal Court-houſe 
of Edinburgh, upon the 7th Day of December next to come, he, the 
* ſaid George Dempſter, ought to be puniſhed with the Pains of 
* Law, to the Example and Terror of others to commit the like in 
* Time coming.” 

- The above general Account of the Criminal Letters being pre- 
miſed, the Proſecutors now proceed to conſider the ſeveral Detences 
that were maintained upon the Part of the Pannel at the Pleading. 

The %% of thoſe Defences was, that the Libel was not compe- 
tent, in reſpect it was not laid upon any particular Statute, but 
upon the Common Law, and that the Crime of Bribery was un- 
known in the Common Law of this Country: And, in Support 


of the laſt Branch of this Defence, Reference was made to Sir 


George Mackenzize's Criminals, p. 174, where he mentions ſeveral 
Crimes punithed amongſt the Romans, which he ſuppoſes not to be 
directly in uſe in this Country; and the Proſecutors were called 
upon to produce one Inſtance of a 'Trial brought before the Court 
for this Crime, | 

But 
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But, in anſwer to this; it may be, in the firft place, obſerved, 
Thar as ſeveral Statutes have paſled, inflicting particular Penalties 
and Puniſhments upon thoſe who are guilty of Corruption in Mat- 
ters of Election, the Libel muſt be competent, in ſo far as it is ap- 
licable to theſe Statutes. : | : 

It was indeed maintained, upon the part of the Pannel, that no 
Indictment can be laid upon a Statute, without libelling the Sta- 
tute itſelf; but this is a Doctrine to which the Proſecutors can by 
no means aſſent. Statutes are Part of the Law of the Realm; 
and, of conſequence, a Libel that charges a certain Act or Deed 
to be a Crime by the Laws of the Realm, muſt be competent, 
whether ſuch Act or Deed is underſtood to be of a criminal Nature 
by the Common Law, eſtabliſhed by a Tract of Deciſions, and in- 
veterate Conſuetude, or by a particular Statute, inflicting a parti- 
cular Puniſhment. ” | | 
_ To illuſtrate this Poſition ſeems altogether unneceſſary. Many 
Acts of Parliament have paſſed with regard to the Crime of Theft, 
but few or no Indictments are to be met with that libel any of 
theſe Acts. It is ſufficient that they mention the Act of- Theft to 
be a Crime by the Laws of the Realm in general. Many other 
ſimilar Inſtances might be pointed out, were it neceſſary: But it 
will be ſufficient to obſerve, that the Doctrine here pleaded for the 
Pannel muſt reſolve into this abſurd Propoſition, That an Act or 
Deed, which tends, if not to the immediate Subverſion, at leaſt to 
the imminent Danger of the Conſtitution, and againſt which ſe— 
vere Sanctions and Penalties have been enacted by Statute, is not 
a Crime by the Laws of the Realm. 

There is indeed one Diſtinction betwixt Libels which are laid up- 
on the Laws. of the Realm in general, and thoſe which are expreſly 
laid upon particular Statutes, inflicting particular Puniſhments; 
but this Diſtinction affects not the Competency of the Libel, but 
the Power and Diſcretion of the Judges. The peculiar Situation 
of the Kingdom, at a particular Occaſion, may render it necellary 
for the Legiſlature to ena a ſeverer Puniſhment upon thoſe wii 
are guilty of particular Tranſgreſſions, than what ſuch Tranſgr-«i- 
ſions were formerly underitood to merit, or was impoled upon 
them by the more antient Law. In ſuch Caſes, a Libel may be 
laid either upon the Laws of the Realm in general, or upon ti 
particular Statute, inflicting the ſevere Puniihment. If it be! 
on the Statute, the Judges will be bound to inflict that Pu 
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* 22 aer * e & $a tute enacts. But if it be laid i in general Terms, 
_ e they are not bound to exert any further Severity than what was 
fe &g 7 a HA 7 underſtood to be the proper Puniſhment before ſuch Statute was 
LL» w4#/- Cenatted. This is a juſt Diſtinction, founded in Reaſon and Hu- 
Al. 2 = manity; ; but, to ſuppoſe that the Libel is not competent, becauſe 
2 © +48 does not recite a particular Statute, inflicting a particular Puniſh- 
7 meat, ſeems to be not a little abſurd. | 
1 In the next place, the Proſecutors, with Submiſſion, apprehend, 
3 Af that the Facts charged in the criminal Letters, conſtitute a Crime 
_———_ rr 4 9 105 Common Law of this Country, independent of the * 
1 eceular Statutes that have lately been enacted. x 
Fo I.,ö e Council for the Pannel were anxious to confine the Idea of 
Ko the Word Common Law within very narrow Bounds, as if nothing 
2 VEuvuas to be thereby underſtood, but the Cuſtom and Practice of 
F the Country, eſtabliſhed by Judgments of the ſupreme Courts; 
„ e, te 0f . and, becauſe no Inſtances were given, upon the part of the Proſe- 
—ccutors, of Trials of this kind from the Books of Adjournal, they 
=, © ---—© /* haſtily concluded, that Bribing was not a. Crime at Common 
35 
8 But this Argument proves too much. There are > many Crimes 
"29 LOT. ni in the Law of this Country, and to which ſevere Puniſh- 
1 : ments are annexed, that are not mentioned in any Statute what- 
9 ever. They have indeed been frequently the Subject of Trials, 
and the Perſons. guilty of them have been condemned. But, how 
came the firſt Perſon that was tried for ſuch Crimes to be con- 
demned ? No Statute could be urged againſt him; and, if the 
Pannel's Doctrine be true, it was equally impoſſible to alledge, 
that the Tranſgreſſion laid to his Charge was a Crime at Common 
Law, which, according to his Argument, ſuppoſes a Courſe of 
Judgments in the criminal Court, as the only ſuccedaneum, in 
Caſes where there is no poſitive Statute. 
But further, the Proſecutors apprehend themſelves to be well 
7. intitled to maintain that the Facts charged in the preſent Libel are 
| criminal by the Common Law of this Realm, in reſpect that Bri- 
| bery was a Crime by the Law of the Romans, whach 1n ſeveral 
Acts of Parliament 1s admitted to be the Common Law of the 
Kingdom, and which, according to the Writers of this Country, 
both Lawyers and Hiſtorians, is acknowledged to be our Rule, 
where our own Statutes and Cuſtoms are ſilent or deficient. See 
Sene's Annotations upon Regiam  Majefatem, J. 1. c. 7. ver. 2.— 
. - 72 ag, 
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ed from Sir George Mackenzie's Cruminals avail the Pannel; for tho 5 — 


he ranks the crimen ambitus amongſt thoſe which are not direaly **, 
in uſe with us, which was extremely natural, conſidering how © © 
little it was practiſed in his Days, yet, in the latter Part of his . 
Obſervations, he plainly ſhows it to be his Opinion that it was pu- 1 
niſhable in this Country as well as amongſt the Romans. —— His | | 
Words are: And ſince Commiſhoners for Parliaments, and Ma-- La, 
« giſtrates of Towns are ſtill elected by Plurality of Suffrages, I, e 
* {ee not why ſuch as bribe the Electors may not be liable to the 5 
© ſame Accufation. The Puniſhment of this Crime was De porta ”—_—_ 
„ tion, which was much like our Baniſhment. And in the leſſer” | - © 
« Towns it was puniſhed by a Fine of a hundred Crowns, and In- 83 | 
„% famy. And ſince it is a Kind of bribing, I think it ſhould be | 
* puniſhed with us as ſuch.” ANAL ot len; 
That Bribery in Matters of Election was a Crime prior to the c.. Fa 
Statutes which have been particularly directed to the Prevention of 5 
it, is likeways clear from the Preamble of the Act of George II. | 
which begins with the following Words:“ Whereas it is found by | 
“Experience, that the Laws already in being have not been ſuffi- . «7 
* cient to prevent corrupt and-illegal Practices in the Election of i | ,/ 
* Members to ſerve in Parliament, &'c.—Theſe Words plainly 2 . . a 
ſhew that this Statute was by no means creative of a new Crime, 9/ ©” 
formerly unknown in the Law; and that, on the contrary, it was , * 
only enacted to give a new Remedy, by inferring certain Penalties 2, „ 2 
and Diſqualifications, and making it in Effect the Object of a Ci- . A 4 
vil Action to any common Informer. 1 4 
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The Council for the Pannel endeavoured likeways to ſapport-- 9” iS Fe 
this Plea of Incompetency by Analogy. They obſerved, that no 
Proſecution lies at Common Law againſt Ufurers. or Smugglers, 75 '1 


although ſuch Perſons may, with the ſtricteſt Propriety be conſi- „ 7 

dered as guilty of criminal Acts. 7 jp - . 
But, with reſpect to Uſurers, the Council for the Pannel ſeem to“ „ 9 

have altogether miſapprehended the Law. It appears indeed, that — — HS 


by our old Law, Uſury could not have been inade the Foundation e 

of a Proſecution during the Uſurer's Life; but, in cafe he repent- | 

ed not before his Death, his whole moveable Goods and Chattels = 

were forfeited to the King,, and his Heirs were likeways deprived- 

of his Heritage, as appears from. the. Regiam Mapeſtatem, J. 2.- 
; F ; . „„ 1 0 | ia FIG 5 Cap. 
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1 ee. cap. 54. —Beſides, e Statute of James VI. parl. 11. cap. 52. 
e is the firſt Act of Parliament made againſt Uſurers, ap- 


nts them to be puniſhed conform to the Laws of the Realm, 
ich ſhews-that at that Time it was underſtood to be a Crime at 


eee, Common Lac. 
Neor can the pannel avail himſelf in the ſmalleſt 8 of the 


- Declaration made by the Juſtices, in the Caſe of Hugh Roxburgh, 
as ſtated by Sir George Mackenzie, in his Title of U ſury, becauſe, 


in that Caſe, the Queſtion was not, Whether Uſury was puniſh- 


able as a Crime, but only, whether the taking more Intereſt than 


Gl. per cent. could infer Uſury, as the Act 1649, by which In- 
tereſt was reduced to ſo low a Rate, was reſcinded after the Reſto- 
ration, 

Again, with regard to Smoggling; the Proſecutors can, by no 
means, agree, that it is not an Offence, even at Common Law, 
and, as ſuch, the proper Subject of a criminal Proſecution, though 
no Caſe may hitherto have occurred, where it was thought expe- 
dient to bring ſuch Offenders to Trial, otherways than by Proſe- 


cutions upon the Revenue-ſtatutes, for Recovery of the Forfeitures 


and Penalties thereby inflicted ; it is a Species of Theft, whereby 
the Crown 1s defrauded of its juſt Rights, by the criminal Act of 


the Perſon guilty ; and therefore, as every other Offence of that 


Nature committed againſt the Statute Law of this Country, and 
whereby third Parties ſuffer Damage, might be criminally proſe- 
cuted ; but, be that as it will, no Argument can from thenee pro- 

ceed by Analogy to the Caſe in hand. 
Bribery, in Matters of Election, is a Tranſgreſſion of a very 
different Nature, tending not only to corrupt the Morals of the 
People in general, but likeways dangerous in the higheſt Degree 
to the Conſtitution itſelf; for, as is well ſaid by an eminent Writer 
on the Criminal Law of England : Nothing can be more palpa- 
« ply prejudicial to the Good of the Publick, than to have Places 
* of the higheſt Concernment, on the due Execution whereof the 
* Happineſs: of both King and People doth depend, diſpoſed of, 
not to theſe who are moſt able to execute them, but to thoſe who 
are molt able to pay for them; nor, can any thing be a greater 
* I :{couragement to Induſtry and Virtue, than to ſee theſe Places 
ot Truſt and Honour, which ought to be the Rewards of theſe, 
„ who by their Induſtry and Diligence, have qualified themſelves 
for them, conferred on ſuch, who have no other Recommenda- 
tion, but that of being the higheſt Bidder ; neither can any 
„thing 
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* thing be a greater Temptation to Officers to abuſe their Power 
by Bribery and Extortion, and other Acts of Injuſtice, than the 
« Conſideration of the great Expence they were at in gaining 
t their Places, and the Neceſſity of ſome times ſtraining a Point, 
© to make their Bargain anſwer their Expectation.” 

It was further argued upon the Part of the Pannel, That, as the 
Statute of the ſecond of the late King, impoſing Penalties and 
Diſqualifications upon thoſe, who ſhould be guilty of Corruption 
in the Election of a Member of Parliament, was extended by the 
Act of the 16th of his late Majeſty, to the Election of Commiſ- 
fioners from Burghs, it from thence appears, that Bribery, in the 
Election of Magiſtrates and Counſellors, was, ex propoſito, o- 
mitted, and that, on that account, the Criminal Letters are alto- 
gether incompetent, in ſo far as they charge the Pannel to have 
been guilty of Bribery, in order to influence the laſt Michaelmas 
Election. 0 . | 

But to this an obvious Anſwer occurs, viz. that the Criminal 


Laws of the Realm in general; and, if Bribery in the Election of a 
Commiſſioner or Delegate from a Burgh, is a Crime at Common 


Law, every Act of Bribery committed with the ſame View muſt 
be equally criminal; and it is particularly charged in the preſent 


Caſe, that the Bribery committed at the annual Michelmas Election, 
was done, with the view of ſecuring to the Pannel a Majority of 
Votes in the Election of a Commiſſioner or Delegate to be choſen 
by the Burgh. How far the Objection might go, had the Crimi- 
nal Letters been laid upon the Statutes only, it is not Þujus loci to 
enquire. 

The next Defence ſtated for the Pannel was, that, by the eſta- 
bliſhed Practice of the Criminal Court, every Proſecution mult be 


brought, either at the Inſtance of his Majeſty's Advocate, or in the 


name of a private Party having Intereſt, but that the preſent Pro- 


ſecution was brought by private Parties, who qualify no Intereſt, 


and who conclude merely ad vindictam publicam. 

The Council for the Pannel ſeemed to lay their chief Streſs upon 
this Plea, and ſpoke to it at great Length ; they obſtrved, that, 
even in Republicks, the bad Conſequences ariſing from admitting 
popular Actions were very ſoon diſcovered ; that, in order to pre- 
vent theſe Conſequences, an Oath of Calumny was firſt invented; 
and that not being ſufficient, the ſub/criptis in crimen, by which 

- the 
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the Proſecutor bound himſelf to ſuffer the Puniſhment of the Law. 
in the Event of his failing to convict the Pannel, was found 
neceſſary to put a Stop to wanton and vexatious Actions; that this 
laſt Remedy, however, came not only to be a complete Bar to falſe 
Accuſations, but likewiſe a total Prohibition of Proſecutions at the 
Inſtance of private Perſons, no: Man being willing to venture his 
Life and Fortune in bringing to Puniſhment a Criminal who had 
done him no perſonal Injury, however beneficial it might be to 
the State to have the Criminal deſtroyed ; and therefore, in all 
modern Governments, it was an eſtabliſhed Syſtem: to reject popu- 
lar Actions ; that, in England, though every Man may preſent a 
Bill to a Grand Jury, yet that Jury muſt find the Bill true, before 
a Perſon accuſed of a Crime can be brought to a Petty Jury; and 
that no Information can be filed, in Matters criminal, but by the 
Attorney General, ex officio, or upon Leave given by the Court; 
that, in this Part of the united Kingdom, the King's Advocate 
ſtands in place of the Grand Jury; and that, although he cannot 
refuſe his Concurrence to a Party having Iatereſt to proſecute, no 
Example can be given of a private Proſecution having been ſuſtain- 
ed in this Court, except where an Intereſt, either in Property, Per- 
ſon, or Character has occurred; that the ſuſtaining the Titles of 
the preſent Proſecutors, would be allowing a Precedent for theſe 
popular Actions, which the Laws and Conſtitution of this King- 
dom have fo wiſely endeavoured to reſtrain, and that the Criminal. 
Court, in that Event, would be haraſſed with an infinity of wan- 
ton and groundleſs Proſecutions. 5 1 

In anſwer to this, the Proſecutors will readily admit the ſuperior 
Wiſdom of modern Governments, in appointing a calumniator pub- 
licus, for the Proſecution of publick Crimes, and in reſtraining 
thoſe who-can qualify no Intereſt, more than any other Indivi- 
dual, from maintaining criminal Proſecutions ; but, at the fame 
time, they apprehend, that it would be of equally dangerous Con- 
ſequence, to confine what is called an Intereſt within too narrow 
Limits, eſpecially in Crimes which have an immediate Tendency 
to afſect the Well-being of the Conſtitution ; and it will appear, 
upon Reflection, that the Doctrine laid down by the Pannel's Coun- 
eil goes too far. 

It will not be denied that a Son, or any other near Relation, is 
intitled to proſecute, in his own Name, for Murder, yet it cannot 
be ſaid that ſuch Proſecutor is hurt either in his Perſon, Goods, 

| or 
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or Character, and the Criminal Proſecution can go no further than 
to obtain publick Vengeance ; it 1s true, indeed, that he is con- 
nected by Family with the Perſon murdered, and therefore a new 
Intereſt appears ; and, of conſequence, it would ſeem to follow, 
that every Perſon who can ſhow that he has a Connexion with the 
Subject of the Proſecution, which the Lieges, in general, have not, 
muſt have an Intereſt to maintain the Action in his own Name, 

without the Inſtance of his Majeſty's Advocate. 
Io apply this Principle to the preſent Caſe, it will only be ne- 
ceſſary to conſider the Character in which the Proſecutors appear 
on the Face of the Criminal Letters. 
Mr. Geddig was a Baillie in the Burgh, at the very Time of the 
Tranſgreſſions which are the Subject of the preſent Proſecution; he 
falls therefore to be conſidered as one of the Guardians and Pro- 
tectors of the Freedom and Independency of the Burgh; it was 
his Duty to maintain them by every lawful Means, and it was 
equally his Duty to take every Meaſure that might have the Effect 
to prevent, in Time coming, an Attack upon the Purity or Chaſti- 
ty of the Burgh, or upon the Morals of its Inhabitants. But no 
other Method could be ſo effectual for that Purpoſe as a Criminal 
Proſecution of this Kind. The wiſeſt Laws are of no Significance, 
unleſs they are carried into Execution, whereas one Example of 
publick Juſtice upon the Tranſgreſſors of theſe Laws may be the 
Means of rendering a ſecond Exertion of them altogether unnece(-- 
fary. | | 
$6 it be ſuppoſed, that the Michaelnas Election of Magiſtrates 
and Counſellors had been overawed by Force, and that thereby 
Mr. Dempſter had been able to introduce ſuch a Set of Magiſtrates 
and Counſellors as would ſecure to him a Mafority of Votes in the 
Election of a Delegate to be choſen by the Bargh ; would it not, 
in that Event, have been competent to Mr. Ceddie, as one of the 
chief Magiſtrates of the Place, to have maintained a Criminal 
Proſecution againſt thoſe who had uſed the Force? It is humbly 
thought, that ſuch Proſecution would have been perfectly compe- 
tent; and, if ſo, it is difficult to conceive why it ſhould not be 
equally competent to him to proſecute thoſe who have been guilty. 
of Bribery for the like Purpoſes. 
Again, with regard to Mr. Mackinto/h, he had declared himſelf 
a Candidate for being choſen to ſerve as Member of Parliament for 
ö the- 


the Diſtrict, beſore any of the Acts of Bribery libelled had been 


ſolutely required; and although few Inſtances may be found, where 


26 


committed, and was choſen a Guild-counſellor of the Burgh of 
Cupar in Fife at the laſt Michaelmas Election, and put upon 
the Leet for the Office of Provoſt, unleſs therefore he can be allow- 
ed to have an Intereſt, it 1s abſolutely impoſlible to figure an Inte- 
reſt that any private Party can have to proſecute for a Crime of this 
Nature; the Bribery was directly levelled at him, and was practiſed 
with no other View than to overturn the Intereſt he had eſtabliſhed 
in the Burgh, and to ſecure to the Pannel a Majority of Voices in 
the Election of the Delegate. 

It was indeed obſerved, that the Loſs which Mr. Mackintoſh has 
ſuffered, may be repaired by the Civil Action depending before 
the Court of Seſſion; but that is a Matter of no Conſequence to 
the preſent Queſtion ; a Perſon, whoſe Goods have been ſtole, 
may ſue for Reſtitution before the Civil Court ; nay, he may vin- 
dicate them from a third Party; but, this notwithſtanding, he 
will be intitled to maintain a criminal Proſecution againſt the 
Thief, ad vindictam publicam. 

The Proſecutors will beg leave to mention an Example of a cri- 
minal Proſecution, ſuſtained at the Inſtance of a private Party, 
where his Intereſt was much more remote than theirs, v:z. the Caſe 
of Mr. Lockhart of Lee, who maintained a criminal Action at his 
own Inſtance, againſt certain Perſons who had been guilty of 
Riots in the Town of Zanerk, in oppoſition to the Settlement of a 
Reverend Gentleman, to whom, as Patron of the Pariſh, he had 
given a Preſentation. It cannot be ſaid, that Mr. ' Lockhart was 
by theſe Riots hurt, either in his Perſon, Goods, Family, or Cha- 
racter; yet, this notwithſtanding, his Connexion with the Cauſe of 
the Riots, was deemed a ſufficient Intereſt to intitle him to main- 
tain the Suit, and ſeveral of the Pannels were found guilty, and 

condemned. 

Nor will the allowing Perſons to proſecute, who have ſuch an In- 
tereſt as the preſent Proſecutors, ever be attended with any bad 
Conſequences. The Concurrence of his Majeſty's Advocate is ab- 


it has been neceſſary for him to refuſe that Concurrence, yet, if 

he 1s ſatisfied, and can ſhow that there is no Foundation for a Pro- 
ſecution, he muſt certainly be intitled to with-hold it ; it is made 
neceſſary, in order to give a Check to private Parties, whoſe Re- 
ſentment may ſometimes carry them beyond proper Bounds. It is 
therefore 


17 
therefore abſurd 5 he 1 obliged to grant it in every 
Caſe. On the other hand, the Proſecutors will be allowed to ſay, 
that if the Objection made to their Title ſhall be ſuſtained, no Pro- 
ſecution of this Kind may probably ever take place: Tranſgreſ- 
ſions of this Nature, however prejudicial to the Conſtitution, are 
become too common to be viewed by the Generality of the People 
in that Light in which they ought to appear; and perhaps a pub- 
lick Officer might be thought rather too rigorous, were he, of his 
own Accord, to apply to the Criminal Courts againſt the Offenders, 
who are generally Men of Rank and Fortune, and who, were it not 
for their Error in overlooking the Conſequences, and bad Ten- 
den cy of their Miſconduct in that Particular, would be moſt 
worthy of the publick Eſteem; and the Proſecutors will be 
allowed to think, that, on that account, it would be more expe- 
dient to ſuſtain the Title of thoſe who are immediately affected with 
the Conſequences of the Bribery, and who are connected as Magi- 
ſtrates and Counſellors with the Burgh where it has been practiſed, 
than to find that they have no Intereſt to proſecute. 

It was obſerved by one of the Council for the Pannel, that Sir 
Jobn Gordon had admitted his having no Intereſt to proſecute as a 
private Party, when he inſiſted, that the Lord Advocate-ſhould, at 
his own Inſtance, proſecute a Gentleman upon the Common Law; 
who was accuſed of having been guilty of Corruption in a North- 
ern Burgh; but Sir hn Gorden was no Magiſtrate or Counſellor 
of that Burgh, nor had he any Connexion with it; he was only 
quilibet ex populo, and as thoſe, in whoſe Name the Civil Proſecution 
had been carried on, were unwilling to become Proſecutors in a 
Criminal Action, he had no other Method left but by applying 
to the publick Proſecutor to take up the Cudgels for the pub- 
lick Intereſt. 1 | 

The only other Defence pleaded upon the Part of the Pannel 
was, that the Libel, ſo far as it ſubſumed that he had attempted 
to corrupt, or attempted to procure, and made Offers which were 
not accepted of, was clearly not relevant. | 

The Proſecutors will readily agree, that a mere Intention to com- 
mit a Crime, where no ouvert Act is done, with a view to carry it 
into Execution, is not the Suhject of Puniſhment. It is indeed im- 
poſſible to prove ſuch Intention, and even though it were capable 
of Proof, it ought to be preſumed, that he who bad done nothing 
to carry it into Execution, had 2 repented of it: But 

the 
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the Caſe is very different, where not only an Intention is conceived 
in the Mind, but likeways an Attempt made to execute that Inten- 
tion. In that Caſe there is no Room for the Preſumption of Re- 
pentance, and Puniſhment ought to be inflicted, though, no doubt, 
the Meaſure thereof ought greatly to depend upon the Nature and 
Mode of the Attempt. 

That this was the Doctrine of the Roman Law, thark cannot be 

a Doubt. Many Texts might be quoted in proof of it, but two 
or three only {hall be mentioned. In L. 1. Pr. ff. De extraord. 

crim, it is ſaid, © Solicitatores alienarum nuptiarum, itemque 

* matrimoniorum interpellatores, etſi effectu ſceleris potiri non 
" poſſunt, propter voluntatem pernicioſæ libidinis extra ordinem 
% puniuntur.“ - And, in d 2d of the ſame Law, Qui puero ſtu- 
„ prum, abducto ab eo vel corrupto comite, perſuaſerit, aut mu- 
* lierem puellamve interpellaverit, quidve impudicitiæ gratia fe- 
cerit, donum præbuerit, pretiumve, quo 1s perſuadear, dederit, 
perfecto flagitio, pununtur capite imperfecto, in inſulam de- 
portantur corrupti comites, ſummo ſupplicio adficiuntur.“ 

The Lex Cornelia de ficarns, likeways not only puniſhed thoſe 
| who were guilty of actual Murder, but alſo thoſe © qui homines 
| * occidendi furtive faciendi cauſa cum telo ambulaverint. L. 1. 
| „d Leg. Cornel. de fic. et Venefic. Or, Qui venenum necandi 
hominis cauſa fecerint, re! vendiderint, vel habuerint.” 

The different Degrees of Puniſhment, to be inflicted on thoſe 
who attempted to commit Crimes,are accurately laid down by Puf- 
fendorff, in his Treatiſe De Jure Nature et Gentium, Lib. 8. Cap. 3. 
| $ 18. Circa ſingula horum delitorum primum locum obtinent 
| * delitta conſummata; poſtremum, quæ ad actus aliquos, non ta- 
| men ultimum, proceſſerunt, in quibus tanto quodque eft gra- 
* vins, quo ulterius proceſſit. Ubi obſervandum naturaliter pro- 
b poſitum et deſiderium facinus aliquod patrandi, haudquaquam 
| * pari gravitate cum ipſo facinore perfecto cenſeri poſle ; quippe 
eum Jonge atrocior ſeſe mali facies animo repræſentat. Quan- 
* do igitur aliquando voluntas facto æquipollere dicitur, id in- 
| * telligendum eſt de illa voluntate quz cum extremo conatu con- 
| 4 juncta eſt. Sic ut inter hanc, et eventum facinoris, nulla nova 
| * voluntatis operatio locum beerit, etſi ſucceſſus deſtinatus 
* defecerit.“ 

The ſame Doctrine is laid down by: Sir George Mackenzie, in 


his Treatiſe of Criminals, Tit. 1. H 4. It is likeways much de- 
bated, 


i 

© hated,' whether an Endeavour to commit a Crime be a Crime, 
& albeit the Effect follow not, and albeit it be a Rule in the Civil 
„% Law, that, in maleſiciis voluntas ſpectatur, non exitus, L. 1. 
4 $14. Drous. ff. ad leg. Corn. de ſicar. yet it is generally con- 
« cluded, by the Practicians of all Nations, that implex conatus, 
„ or Endeavour, is not now puniſhable by Death, Clar. Quæſt 91. 
* Gothofr. F . Conatus. But, for clearing this according to the 
“ Principles of Reaſon, I ſhall form theſe Concluſions: firf, That 
all Endeavour is an Offence againſt the Commonwealth, though 
nothing follow thereupon ; albeit ſometimes the Puniſhment be 
* connived at, or mitigated, according to the ſeveral Degrees of 
„% Malice; but that it is in itſelf criminal, appears from this, 
„ that ſimple Deſign is puniſhable in Treaſon, and ſome other a- 
© trocious Crimes, becauſe in theſe, eſpecially in Treaſon, it 
* would be too late to provide a Remedy when the Crime is com- 
* mitted. Second, In leſs atrocious Crimes the Deſign is puniſhed, 
if the Committer proceeded to act that which approached nearly 
* to the Crime itſelf, ſi deventum fit ad actum maleficio proximum. 
But this is not implex conatus, but, in Effect, is a leſſer De- 
* gree of the Crime to which it approaches; as if a Thief have 
** put Ladders to the Houſe which he reſolved to rob; or, if he 
mix Poiſon, but the Potion be ſpilt upon the Ground by an Ac- 
* cident: And albeit it be commonly received, that, even in theſe 
* Caſes, affeflus non eft puniendus ſine efffu, by the ſame Punithment, 
“ with the Crime deſigned, yet I would diſtinguith in this be- 
„ twixt an Effect diſappointed by an interveening Accident, and 
* that which is ſtopt by the Repentence of the Committer; for, 
* where the Deſign was only diſappointed, I think the ordinary 
* Puniſhments ſhould not be remitted, in Caſes, ub: deventum eff 
% ad actum proximum.“ | 

After what has been ſaid, it will require few Words to ſhow, 
that he who attempts to corrupt, by Otters, or Promiſes of Money 
or Rewards, is equally guilty, whether theſe Offers or Promiſes are 
accepted or not. He has done every thing upon his part to the 
Completion of the Crime; and he ought not to be allowed to 
avail himſelf of the Virtue of thoſe to whom the Offers or Promiſes 
were made. 

The Crime, moſt ſimilar to that which is the Subject of the pre- 
ſent Proſecution, is the bribing ot judges; and the fame Author, 


who was laſt appealed to, lays it down as an citablithed Rule, that 
| the 
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15 as if it had taken Effect. He alſo who, corrupts the Judges is 
1 puniſhable with the Puniſhment of Falſehood. Glof. 4d L. qui 


| nals, Lib. 1. Tit, 25. & 3. 


have ſufficiently anſwered each of thele Defences, and that the 


the Attempt, 1b perwenit fl 4 3 is ——_ puniſhable 


* explicandi, C. de Accuf. which holds, though the. Judge accept 
5 not the Bribe; he is puniſhable if he endea vours, pervenit ad 
actum proximum,  Menoch; de Arb. Caf. 343. d e 4 mt. 


The Proſecutors having thus confidered the whole of the Bofencos 
that were ſtated upon the part of the Pannel at the Pleading, they 
will detain your Lordſhips no longer. They are hopeful, that they 


Court will have no Difficulty of finding the Libel. relevant and 
competent at their Inſtance, and ne Pannel to the Know- 


ledge of an 15 
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